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STATEMENT OF THE CASE
Nature Of The Case
James Harold Berner appeals from the district court's dismissal of his petition for
post-conviction relief.

Statement Of The Facts And Course Of The Proceedings
On June 29, 2009, officers responded to the McCall Memorial Hospital.

(R.,

p.43.) The Riggins Ambulance had brought in a severely injured woman, Ms. Neville.
(Id.) Berner, her boyfriend, claimed that Ms. Neville had hit him "repeatedly with the
remote" and he "defended" himself. (Id.) This "defense" resulted in Berner dislocating
Ms. Neville's left elbow, bruising her right elbow, her upper lip, her right temple, and her
right thigh, and leaving finger marks on her right upper arm.

(R., pp.43-44.) Berner

stood trial and was convicted of domestic battery. (R., p.4.) The district court entered a
judgment of conviction and sentenced Berner to ten years with nine years fixed. (Id.)
Berner appealed, and his judgment was affirmed. (Id.)
Berner filed a timely petition for post-conviction relief alleging ineffective
assistance of trial counsel, prosecutorial misconduct, and judicial bias. (R., pp.3-35.)
The state answered the petition, requesting that "the petition be denied in its entirety."
(R., pp.101-02.) On December 10, 2012, the district court gave notice of its intent to
dismiss the petition. (R., p.2. 1) More than 20 days later, on January 9, 2013, the district
court dismissed Berner's petition for post-conviction relief. (R., p.104.) Berner filed a
timely notice of appeal. (R., pp.106-09.)
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The Registry of Actions affirms that the district court filed a "Notice of Intent to
Dismiss" on December 10, 2012. Berner has failed, however, to include this document
in the appellate record.

1

ISSUE
Berner states the issues on appeal as:
1.
That the Second Judicial Distrist [sic] Court of Idaho County erred
by allowing a mockery of judicial display to be tolerated in a trial court of
law under Judge John Bradbury.
2.
That the Second Judicial Distrist [sic] Court of Idaho County erred
by not granted [sic] this petitioner Post Conviction Relief under yet another
judge, Michael J. Griffin.
(Appellant's brief, p.D.)
The state rephrases the issue as:
Has Berner failed to show error in the district court's dismissal of his petition for
post-conviction relief?
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ARGUMENT

Berner Has Failed To Show Error In The District Court's Dismissal Of His Petition For
Post-Conviction Relief

A.

Introduction
The district court dismissed Berner's petition for post-conviction relief because he

failed to state sufficient grounds for relief.

(R., p.104.)

On appeal, Berner merely

reiterates his ineffective assistance of counsel claims without identifying any error by the
district court. (Appellant's brief, p.1.) There is no error by the district court, as shown by
application of the correct legal analysis to the facts of this case.

B.

Standard Of Review
"On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of fact exists
based on the pleadings, depositions and admissions together with any affidavits on file
.... " Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 (2007) (citing GilpinGrubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)).

C.

The District Court Correctly Dismissed Berner's Post-Conviction Petition
The district court should be affirmed on three independent bases: First, because

Berner failed to present an adequate record of the underlying proceedings, the missing
portions of the record must be presumed to support the district court's ruling. Second,
because in his appeal Berner failed to identify any errors by the district court, its
dismissal of his petition should be presumed to be correct. Third, because Berner failed
to present an issue of material fact in his petition for post-conviction relief, his petition
was properly dismissed on its merits.
3

The record of the district court's dismissal of Berner's petition for post-conviction
relief is incomplete. Among other things, it does not contain the district court's notice of
intent to dismiss. Because of this omission, this Court can only speculate as to what
specific grounds the district court relied upon in dismissing the various claims raised by
Berner in his petition. "[W]here pertinent portions of the record are missing on appeal,
they are presumed to support the actions of the trial court." State v. Coma, 133 Idaho
29, 34, 981 P.2d 754, 759 (Ct. App. 1999).

Because the record lacks the specific

grounds upon which the district court dismissed Berner's petition for post-conviction
relief, this Court should presume that those grounds support the action of the district
court and affirm.
Furthermore, in his appeal Berner has failed to identify any error by the district
court. This Court "will not search the trial record for unspecified error." State v. Walker,
121 Idaho 18, 20, 822 P.2d 537, 539 (Ct. App. 1991) (citing State v. Crawford, 104
Idaho 840, 841, 663 P.2d 1142, 1143 (Ct. App. 1983)); see also I.AR. 35(a)(6)
(requiring the appellant to cite to the portions of the transcript and the record upon
which the appellant relies). Because Berner has failed to so much as attempt to identify
error in the record, the district court's dismissal of Berner's petition should be presumed
to be correct and this Court should affirm.
Finally, even if this Court were to directly address the merits of Berner's petition,
application of the correct legal standards to the facts of this case shows that the district
court properly dismissed the petition. Post-conviction proceedings are governed by the
Uniform Post-Conviction Procedure Act.

I.C. § 19-4901, et seq.

A petition for post-

conviction relief initiates a new and independent civil proceeding in which the petitioner
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bears the burden of establishing that he is entitled to relief. Workman, 144 Idaho at
522, 164 P.3d at 802; State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550
(1983).

Generally, the Idaho Rules of Civil Procedure apply to petitions for post-

conviction relief.

Pizzuto v. State, 146 Idaho 720, 724, 202 P.3d 642, 646 (2008).

However, unlike other civil complaints, in post-conviction cases the "application must
contain much more than a short and plain statement of the claim that would suffice for a
complaint under I.R.C.P. 8(a)(1)." Monahan v. State, 145 Idaho 872, 875, 187 P.3d
1247, 1250 (Ct. App. 2008) (quoting Goodwin v. State, 138 Idaho 269, 271, 61 P.3d
626, 628 (Ct. App. 2002)). Instead, the application must be supported by a statement
that "specifically set[s] forth the grounds upon which the application is based."
I.C. § 19-4903).

kl (citing

"The application must present or be accompanied by admissible

evidence supporting its allegations, or the application will be subject to dismissal." State
v. Payne, 146 Idaho 548,561, 199 P.3d 123, 136 (2008) (citing I.C. § 19-4903).
Idaho Code § 19-4906 authorizes summary dismissal of an application for postconviction relief in response to a party's motion or on the court's own initiative. 'To
withstand summary dismissal, a post-conviction applicant must present evidence
establishing a prima facie case as to each element of the claims upon which the
applicant bears the burden of proof." State v. Lovelace, 140 Idaho 53, 72, 90 P.3d 278,
297 (2003) (citing Pratt v. State, 134 Idaho 581, 583, 6 P.3d 831, 833 (2000)). Thus, a
claim for post-conviction relief is subject to summary dismissal "if the applicant's
evidence raises no genuine issue of material fact" as to each element of the petitioner's
claims. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing I.C. § 19-4906(b), (c));
Lovelace, 140 Idaho at 72, 90 P.3d at 297. While a court must accept a petitioner's
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unrebutted allegations as true, the court is not required to accept either the applicant's
mere conclusory allegations, unsupported by admissible evidence, or the applicant's
conclusions of law.

Workman, 144 Idaho at 522, 164 P.3d at 802 (citing Ferrier v.

State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001)). The trial court is not required to
conduct an evidentiary hearing prior to dismissing the petition when the alleged facts,
even if true, would not entitle the petitioner to relief.

kl (citing Stuart v.

State, 118 Idaho

865, 869, 801 P.2d 1216, 1220 (1990)). "Allegations contained in the application are
insufficient for the granting of relief when (1) they are clearly disproved by the record of
the original proceedings, or (2) do not justify relief as a matter of law."

kl

Berner failed to present a prima facie case supporting any of the claims he raised
in his petition for post-conviction relief. The allegations contained in his petition either
lack any evidentiary support or they do not justify relief as a matter of law.

Berner

therefore failed to raise an issue of material fact. The district court, therefore, properly
dismissed Berner's post-conviction petition and should be affirmed.
On appeal, Berner again argues that his counsel was ineffective. (Appellant's
brief, p.1.)

Where the petitioner alleges entitlement to relief based on ineffective

assistance of counsel, he must show that his attorney's performance was objectively
deficient and that he was prejudiced by that deficiency. Strickland v. Washington, 466
U.S. 668, 687-88 (1984); Aragon v. State, 114 Idaho 758, 760-61, 760 P.2d 1174, 117677 (1988). To establish deficient performance, the petitioner must overcome the strong
presumption that counsel's performance was adequate and "show that his attorney's
conduct fell below an objective standard of reasonableness."

Baldwin v. State, 145

Idaho 148, 153-54, 177 P.3d 362, 367-68 (2008) (citations omitted).
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"[S]trategic or

tactical decisions will not be second-guessed on appeal unless those decisions are
based on inadequate preparation, ignorance of relevant law, or other shortcomings
capable of objective evaluation."

kl

To establish prejudice, the petitioner must show "a

reasonable probability that but for his attorney's deficient performance the outcome of
the proceeding would have been different."

kl

Berner claims that his trial counsel was ineffective for failing to adequately
investigate his case. (Appellant's brief, pp.2-14.) Specifically, Berner claims that his
attorney both failed to interview witnesses and investigate facts.

(Id.)

Failure to

reasonably investigate the underlying facts of a case prior to trial or entering a guilty
plea may constitute deficient performance. See Murphy v. State, 143 Idaho 139, 14546, 139 P.3d 741, 747-48 (Ct. App. 2006).

"In assessing the reasonableness of

counsel's investigation, [the Court] consider[s] not only the quantum of evidence known
to counsel, but also whether the known evidence would lead a reasonable attorney to
investigate further."

kl at 146,

139 P.3d at 747 (citations omitted).

Berner's claim that his attorney failed to interview witnesses is premised on his
counsel's strategic decision to not call Berner's friend, Mr. Dean, to the stand. (See
Appellant's brief, pp.2, 9.) There is no evidence that Berner's counsel was unaware of
Mr. Dean's existence, that he failed to contact him, or that he was unaware of the
testimony Mr. Dean was likely to provide. Rather, the record shows that Mr. Dean had
contacted the court seven months prior to trial and indicated the sort of testimony he
could offer (R., p.55), and Berner admits that the defense planned to have Mr. Dean
testify "clear up to the day before trial" (Appellant's brief, p.9). That Mr. Dean was not
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ultimately called to testify does not show that Berner's counsel failed to reasonably
investigate the case.
Berner's claim that his attorney failed to investigate the facts of the case appears
to be premised on Berner's ignorance of medical records detailing the serious injuries
Ms. Neville received from Berner. (Appellant's brief, p.3.) Berner acknowledges that he
ultimately received these documents from his counsel (id.), and the record shows that
the documents were faxed on June 11, 2010, one month before trial (R., pp.39-41; 6567).

The record thus demonstrates that counsel investigated these facts.

Berner

complains that these medical records "were never known to exist by the jury" because,
he claims, they were never presented into evidence.

(Appellant's brief, p.3.)

"It is

generally agreed that the decision of what evidence should be introduced at trial is
considered strategic or tactical." Bagshaw v. State, 134 Idaho 34, 38, 121 P.3d 965,
969 (Ct. App. 2005) (citation omitted).

Berner has failed to present any evidence to

overcome that presumption. Furthermore, choosing to not present these records to the
jury was likely a tactical decision as they are exceptionally unhelpful to Berner's case.
(See R., pp.39-41; 65-67.) Berner has failed to present any evidence showing that his
trial counsel failed to reasonably investigate his case.
Berner also claims on appeal that his counsel deprived him of his right to
confront his accuser by cross-examining the victim, Ms. Neville. (Appellant's brief, p.9.)
Berner's accusation is clearly disproved by the record. (See R., pp.46-54.)
Below, Berner claimed that his counsel was ineffective for failing to offer an
opening statement, call certain witnesses, pursue specific lines of cross-examination,
object to a jury instruction, and in the presentation of his closing argument. (R., pp.7-

8

29.) With the exception of objection to the jury instruction, all of these are tactical
decisions. See Giles v. State, 125 Idaho 921,924,877 P.2d 365, 368 (Ct. App. 1994)
("Counsel's choice of witnesses, manner of cross-examination, and lack of objection to
testimony fall within the area of tactical, or strategic, decisions"). The Court will not
second guess the tactical or strategic decisions of counsel unless they are based on an
objective shortcoming. Howard v. State, 126 Idaho 231, 233, 880 P.2d 261, 263 (Ct.
App. 1994). Berner failed to show that any of his trial counsel's tactical decisions were
based on objective shortcomings.

The district court, therefore, properly dismissed

Berner's claim of ineffective assistance of counsel.
Regarding the jury instruction of which Berner complains, the instruction reads:
INSTRUCTION NO. 11A
A battery is justifiable if Mr. Berner was acting in self-defense.
In order to find that Mr. Berner acted in self-denfense, all of the
following conditions must be found to have been in existence at the time of
the striking:
1. Mr. Berner must have believed that he was in imminent danger
of bodily harm.
2. In addition to that belief, the [sic] Mr. Berner must have believed
that the action he took was necessary to save him from the danger
presented.
3. The circumstances must have been such that a reasonable
person, under similar circumstances, would have believed that he was in
imminent danger of bodily injury and believed that the action taken was
necessary.
4. Mr. Berner must have acted only in response to that danger and
not for some other motivation.
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5. When there is no longer any reasonable appearance of danger,
the right of self-defense ends.
In deciding upon the reasonableness of Mr. Berner's beliefs, you
should determine what an ordinary and reasonable person might have
concluded from all the facts and circumstances which the evidence shows
existed at that time, and not with the benefit of hindsight.
The danger must have been present and
so appeared to a reasonable person under the
fear of bodily injury is not sufficient to justify a
must have acted under the influence of fears
person would have had in a similar position.

imminent, or must have
circumstances. A bare
battery. The defendant
that only a reasonable

The burden is on the prosecution to prove beyond a reasonable
doubt that the battery was not justifiable. If there is a reasonable doubt
whether the battery was justifiable, you must find the defendant not guilty.
(R., pp.94-95.) This instruction is taken from Idaho Criminal Jury Instruction 1517 and is

therefore presumptively correct. See State v. Reid, 151 Idaho 80, 85, 253 P.3d 754,
759 (Ct. App. 2011) (citations omitted). Berner is entitled to no relief from this correct
jury instruction and the district court properly rejected this claim.
In addition to claiming ineffective assistance of counsel, Berner also claimed that
"prosecutorial misconduct during arguments individually and cumulatively deprived Mr.
Berner of His Right to a Fair Trial." (R., p.32 (capitalization original)). The district court
was not required to accept this conclusory allegation, which was entirely unsupported
by any evidence showing prosecutorial misconduct. Workman, 144 Idaho at 522, 164
P.3d at 802 (citing Ferrier, 135 Idaho at 799, 25 P.3d at 112).

The district court,

therefore, properly rejected this claim.
Finally, Berner argued that judicial bias, which apparently consisted of the district
judge offering Ms. Neville a glass of water while she testified, violated his due process
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rights. (R., pp.17-18, 32.) Allowing a witness to drink a glass of water during testimony
is not evidence indicative of judicial bias. Again, the district court was not required to
accept this conclusory allegation, which was entirely unsupported by any evidence of
judicial bias. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing Ferrier, 135 Idaho at
799, 25 P.3d at 112). The district court, therefore, properly rejected this claim.
On appeal, Berner has failed to show any error in the district court's dismissal of
his bare and conclusory petition. The district court's order dismissing Berner's petition
for post-conviction relief should therefore be affirmed.

CONCLUSION

The state respectfully requests that this Court affirm the district court's order
dismissing Berner's petition for post-conviction relief.

DATED this 28th day of August, 2013.

Rl.JtJ.SPENCER
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 28th day of August, 2013, served a true and
correct copy of the attached BRIEF OF RESPONDENT by placing two copies in the
United States mail, postage prepaid, addressed to:
James Harold Berner
IDOC #30885
ICC Unit V-16A
PO Box 70010
Boise, ID 83707

Deputy Attorney General
RJS/pm
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